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INTRODUCTION

The Acquired Immune Deficiency Syndrome (AIDS) epidemic
spawned some of the most controversial issues of the last decade.
AIDS-related litigation affects many legal areas, from privacy and
discrimination to housing and property law.' Medical specialists first
recognized AIDS in 1981.2 Since then, the number of diagnosed cases
has increased dramaticallyA The Centers for Disease Control (CDC)
now estimate that the human immunodeficiency virus (HIV), the AIDS
4
viral agent, infects at least one million people in the United States.
To date, the disease remains incurableA
*Dedicated to my husband, Jim. Gratitude to my mother, Olga Dendiak.
1. See L. GoSTIN, L. PORTER & H. SANDOMIRE, AIDS LITIGATION PROJECT OBJECTIVE DESCRIPTION OF TRENDS IN AIDS LITIGATION 7-17 (1990) (submitted to U.S.
Dep't of Health & Human Services); Gostin, The AIDS Litigation Project- A National Review
of Court and Human Rights Commission Decisions, Part I: The Social Impact of AIDS, 263
J. A.M.A. 1961 (1990) (reviewing litigation involving AIDS-related issues).
2. CENTERS FOR DISEASE CONTROL, U.S. DEP'T OF HEALTH & HUiAN SERV.
[hereinafter CDC], First 100,000 Cases of Acquired Immunodeficiency Syndrome - United
States, 38 MORBIDITY & MORTALITY WKLY. REP. 561 (1989). The first five AIDS cases were
reported from Los Angeles in June, 1981. Id.
3. See CDC, HIV/AIDS SURVEILLANCE 5 (Oct. 1991) [hereinafter SURVEILLANCE]. The
total number of reported AIDS cases in the United States and its possessions, through September
1991, is 195,718. Id. Florida ranks third in the nation for reported AIDS cases. Id.
4. Telephone interview with Centers for Disease Control, National AIDS Information
Clearinghouse (Nov. 1991).
5. C. KooP, SURGEON GENERAL'S REPORT ON ACQUIRED IMMUNE DEFICIENCY SYNDROME 10. AIDS is predicted to be one of the five leading causes of death by 1991 among
people 25 to 44 years of age. CDC, Mortality Attributable to HIV Infection/AIDS - United
States, 1981-1990, 40 MORBIDITY &

MORTALITY

WKLY. REP. 41 (1991) [hereinafter Mortality

Attributable to HIV Infection].
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The CDC recently reported that a Florida dentist transmitted HIV
to his patients during dental procedures.6 This report caused concern
regarding whether HIV-positive health care providers are infecting
patients. 7 The medical community is intensely debating this issue.
Until now, concern in the medical care industry focused on HIV-positive patients infecting health care providers. 8 However, the CDC's
report 9 prompted the medical community to readdress policy concerning health care providers' obligations to reveal their HIV status to
patients.1° A patient's right to know a physician's HIV status raises
many ethical and moral questions. ' ,

6. CDC, Possible Transmission of Human Immunodeficiency Virus to a Patient During
an Invasive Dental Procedure, 39 MORBIDITY & MORTALITY WKLY. REP. 489 (1990) [hereinafter Possible Transmission]. The patient tested positive for HIV after she had teeth extracted
by a dentist who had AIDS. Id.; see also CDC, Update: Transmissionof HIV Infection During
an Invasive Dental Procedure- Florida,40 MORBIDITY & MORTALITY WKLY. REP. 21 (1991)
[hereinafter Update] (outlining a study of patients allegedly infected by a Florida dentist). The
CDC performed investigations of five patients of the dentist who are HIV positive. Id. at 21-22.
DNA testing of the viral strains carried by these patients were matched to the strain carried
by the dentist. Id. at 22. Of the five patients, three carried viral strains more similar to the
dentist's virus than to control viruses. Id. at 25. The DNA testing along with background
investigations of these three patients strongly suggests that they were infected with HIV
through dental care. Id. at 26. The CDC stated that it would be less likely that the patients
were infected by contaminated instruments than by blood-to-blood transfer. Id. at 27. Two
additional patients have been identified by the CDC since its initial investigation as contracting
HIV from the same dentist. CDC, Update: Transmission of HIV Infection During Invasive
Dental Procedures - Florida, 40 MORBIDITY & MORTALITY WKLY. REP. 377-81 (1991)
[hereinafter Update II].
7. See CDC Reported to be Reconsidering Policy Recommending Health Care Job Restrictions, 5 AIDS Policy & Law (BNA) No. 22, at 1 (Nov. 28, 1990) (noting medical uncertainty
over risks of HIV transmission); Breo, The 'Slippery Slope': Handling HIV Infected Health
Workers, 264 J. A.M.A. 1464 (1990) (criticizing study of patients allegedly infected by Florida
dentist but acknowledging need for guidelines). Compare Greene, When the Doctor, Too, May
Have AIDS, N.Y. Times, Jan. 27, 1991, at 3, col. 1 (suggesting that doctor-patient transmission
risks are small in comparison to benefits of readily available treatment) with When Doctors are
Infected with AIDS, N.Y. Times, Jan. 28, 1991, at 22, col. 1 (stating that risk of harm by
transmission outweighs benefits of readily available treatment).
8. See Gostin, Hospitals, Health Care Professionals, and AIDS: The "Right to Know" the
Health Status of Professionals and Patients, 48 MD. L. REV. 12, 21 (1989) (noting that no
scrutiny has been given to health care provider-to-patient infection); Nonconsensual Patient
Testing for HIV is Recommended by State Medical Society, 5 AIDS Policy & Law (BNA) No.
22, at 1 (Nov. 28, 1990) (reporting that North Carolina Medical Society seeks legislation or
change in regulations that would permit physicians to test patients for HIV without consent).
9. See Possible Transmission, supra note 6, at 489-93.
10. See New AIDS Advisory for Doctors, Dentists, Chicago Tribune, Jan. 18, 1991, at 9;
Ruffennach, Medical Groups Suggest Policy on HIV, AIDS, Wall St. J., Jan. 18, 1991, at B4,
col. 6. The American Medical Association and the American Dental Association released advisory
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The CDC's findings regarding the Florida dentist document the
country's first reported incidents of patients infected by a health care
provider during an invasive procedure.12 The number of patients who
have contracted HIV from health care providers is unknown. However,
the CDC estimate between 13 and 128 people have been infected this
way. 3 Of the reported AIDS cases since 1981, the health care industry
employed 5,815 AIDS victims. 14 Dental workers and surgeons consti-

tute an estimated 1,584 of these victims. 15
Extensive studies do not exist concerning the risk of HIV transmission from a health care provider to a patient.16 However, evidence
suggests that, of 733 of the Florida dentist's patients, five contracted
HIV during a dental procedure. 17 The CDC estimates the probability
of a patient contracting the disease from an HIV-positive surgeon is
between .0024% and .00024%. 18 The probability that an HIV-positive
surgeon will infect at least one patient over seven years ranges from

statements, warning doctors and dentists infected with HIV to inform their patients or stop
performing surgery. New AIDS Advisory for Doctors, Dentists, Chicago Tribune, Jan. 18, 1991,
at 9. The American Medical Association also advised physicians who perform invasive procedures
to determine their HIV status. Id. The CDC held a meeting to review current information on
risks of HIV transmission to patients from health care providers and to assess the implications
of the risk. See Update, supra note 6, at 27. Thereafter, the CDC issued recommendations for
preventing HIV transmission to patients. See CDC, Recommendationsfor PreventingTransmission of Human Immunodeficiency Virus and Hepatitis B Virus to PatientsDuring ExposureProne Invasive Procedures, 40 MORBIDITY & MORTALITY WKLY. REP. No. RR-8 (1991)
[hereinafter Preventing Transmission].
11. See generally Leonard, Public Health Doesn't Gain From AIDS Edict, N.Y. Times,
Jan. 23, 1991, at 18, col. 4 (arguing that American Medical Association recommendations make
no contribution to public health because the risks of transmission from surgeon to patient are
unknown or minimal).
12. See Possible Transmission, supra note 6, at 491.
13. CDC, ESTIMATES OF THE RISK OF ENDEMIC TRANSMISSION OF HEPATITIS B VIRUS
AND HUMiAN IMMI1UNODEFICIENCY VIRUS TO PATIENTS BY THE PERCUTANEOUS ROUTE
DURING INVASIVE SURGICAL AND DENTAL PROCEDURES 9 (Draft Jan. 30, 1991) [hereinafter
ESTIMATES OF THE RISK].

14. Id. at 4.
15. Id. at 5. The CDC estimate that there are 1,248 dental workers and 336 surgeons
infected with HIV. Id. A health care provider's risk of contracting HIV from a patient from
one blood exposure is estimated at .3% on the average. Id. at 4, 6.
16. Id. at 5.
17. See Update, supra note 6, at 26; Update II, supra note 6, at 379.
18. ESTIMATES OF THE RISK, supra note 13, at 7. The risk of infecting a patient is
estimated to be the product of the probabilities that (1) the health care provider will suffer a
percutaneous injury (for example, a needlestick) during the procedure; (2) the sharp object will
recontact the patient and expose the patient to the health care provider's blood; and (3) infection
will be transmitted to the patient after the exposure. Id. at 6.
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1% to 18.3%. 19 Since the Florida cases constitute the first reported
incidents of a health care provider transmitting HIV to patients,20
appellate courts have not yet addressed an HIV-positive health care
provider's liability for infecting a patient. Undoubtedly, some victims
will file legal actions against their health care providers which will
reach the courts.
This note focuses solely on physicians' obligations, rather than all
health care providers' obligations, to reveal their HIV status to patients.21 Section II of this note addresses an HIV-positive physician's
liability for infecting a patient during invasive procedures.? Section
III addresses a physician's right to privacy versus a patient's right
to know.-s Section IV examines current Florida statutes regulating
incidents of possible HIV exposure.II.
A.

NEGLIGENCE THEORIES OF LIABILITY

Duty to Control the Spread of Disease

No case yet recognizes an HIV-positive physician's duty, under
common law negligence principles, to avoid transmitting HIV to a
patient. However, long ago courts recognized a physician's duty to
stop the spread of infectious disease. In Davis v. Rodman,2- the Arkansas Supreme Court established a general rule: a physician has a
duty to advise people potentially exposed to a patient's infectious
26
disease about the disease's nature and danger.

19. Id. at 7. These estimates assume the risk of transmission at .3% Id. The average
probability that a physician will infect one patient is 8.1% over seven years, assuming 3,500
procedures are performed by the health care provider. Id. The range is attributed to a difference
in medical specialties surveyed for surgical accidents. Id. at 6. The specialties included general
surgery, gynecology, orthopedics, cardiology, and trauma services. Id.
20. See Possible Transmission, supra note 6, at 491. One suit filed against the dentist by
an infected patient was settled out of court. Insurer to Pay, Nat'l L.J., Feb. 11, 1991, at 3, col. 2.
21. For a discussion of hospital liability and policy, see Gostin, supra note 8.
22. See infra text accompanying notes 25-127. Invasive procedures are defined by the CDC
as "surgical entry into tissues, cavities, or organs or repair of major traumatic injuries ..
"
CDC, Recommendationsfor Prevention of HIV Transmission in Health-Care Settings, 36 MOR3IDITY & MORTALITY WKLY. REP. No. 2S, 65 (Supp. 1987) [hereinafter Recommendations].
The CDC states that these surgical entries may take place in an operating or delivery room,
emergency room, or outpatient setting, including both physicians' and dentists' offices. Id. at
65-75. The list of procedures that involve surgical entry includes cardiac catheterization and
angiograms, vaginal or cesarean delivery, and manipulation, cutting or removal of any oral
tissues or teeth. Id. at 75.
23. See infra text accompanying notes 129-64.
24. See infra text accompanying notes 165-85.
25. 147 Ark. 385, 227 S.W. 612 (1921).
26. Id. at 391, 227 S.W. at 614.
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In Davis, the defendants were physicians treating plaintiffs' two
sons for typhoid fever. 27 The physicians did not inform the plaintiffs'
sons nor the plaintiffs that typhoid fever was a contagious disease.28
After taking their sons into their home to care for them, 29 other members of the plaintiffs' family became infected, and one died from
typhoid ° The court denied recovery because the plaintiff failed to
prove causation.1 However, the court recognized a physician's duty.
not to spread disease. Furthermore, this duty extends to any person
likely to contact an infected patient.32
The Ohio Supreme Court, in Jones v. Stanko,-3 also addressed a
physician's liability for disease transmission to third parties. In Jones,
the plaintiffs husband died after he was infected with smallpox by a
neighbor 4 The plaintiff sued the neighbor's physician for her husband's alleged wrongful death.3 The physician failed to diagnose the
neighbor's smallpox, and did not inform plaintiffs husband that the
neighbor was contagious. 6 The Ohio Supreme Court ruled that the
physician had a duty to inform plaintiffs husband of the risks of infection.3 7
Other courts followed the reasoning in Davis and Jones. These
courts also recognized a physician's duty to stop the spread of disease
and a physician's potential liability if the physician fails to fulfill this
duty.-I The Florida Fourth District Court of Appeal adopted this
reasoning in Hofmann v. Blackmon. 9 In Hofmann, the defendant, a
27.

Id.. at 388-89, 227 S.W. at 613.

28. Id. at 389, 227 S.W. at 613.
29. Id.
30. Id.
31.

Id. at 390, 227 S.W. at 614.

32. Id. at 391, 227 S.W. at 614.
33.

118 Ohio St. 147, 160 N.E. 456 (1928).

34. See id. at 148-49, 160 N.E. at 456.
35. Id. at 148, 160 N.E. at 456.
36. Id. at 148-49, 160 N.E. at 457.
37. Id. at 151-54, 160 N.E. at 457-58.
38. See Gammill v. United States, 727 F.2d 950, 954 (10th Cir. 1984) (stating that a physician
has a duty to warn specific persons of specific risk when the physician is aware of the risk);
Gill v. Hartford Accident & Indem. Co., 337 So. 2d 420, 421 (Fla. 2d D.C.A. 1976) (holding
that an allegation that the physician, who performed surgery on a patient occupying the same
room as plaintiff, negligently exposed plaintiff to risk of infection stated a cause of action);
Wojcik v. Aluminum Co. of America, 18 Misc. 2d 740, 744, 183 N.Y.S.2d 351, 355-56 (N.Y.
Sup. Ct. 1959) (holding that physician's principal is liable for failing to inform employee of
tuberculosis); DiMarco v. Lynch Homes-Chester County, Inc., 384 Pa. Super. 463, 473, 559
A.2d 530, 535 (Pa. Super. Ct. 1989) (finding that complaint alleging negligent failure to warn
of possible sexual transmission of hepatitis to plaintiff stated cause of action against physician).
39. 241 So. 2d 752 (4th D.C.A. 1970), cert. denied, 245 So. 2d 257 (Fla. 1971).

Published by UF Law Scholarship Repository, 1991

5

Florida Law Review, Vol. 43, Iss. 3 [1991], Art. 7
FLORIDA LAW REVIEW

[Vol. 43

physician, failed to diagnosis a patient's tuberculosis. 40 The patient's
minor child subsequently contracted the disease. 41 The court held that
a physician has a duty to warn a minor child's guardian of a patient's
contagious infection when the minor child resides with the patient.The court cited Davis, among other cases, for the proposition that a
duty to warn arises when a physician discovers a contagious disease.4
Moreover, the court further stated that the physician's negligent failure to diagnose the disease does not negate the duty to inform.Understandably, the case law establishing a physician's duty to
inform of contagious disease concerns a duty to warn third parties.4 5
Medical ethics focus primarily on the patient's well-being, not the
well-being of third parties. 46 The scarcity of legal precedent establishing liability for disease transmission from physician to patient supports
in the past, the medical profession effectively
the assumption that,
47
regulated itself.
However, potential negligence liability may additionally regulate
this area. The courts could impose liability on physicians for negligently
transmitting HIV to a patient by applying the Davis principle,
acknowledging a physician's duty to stop the spread of disease.- HIV,
like typhoid fever and tuberculosis, is a communicable disease 9 Al-

40. Id. at 753.
41. Id.
42. Id.
43. Id.
44. Id.
45. See supra notes 25-38 and accompanying text. See generally Hermann & Gagliano,
AIDS, Therapeutic Confidentiality, and Warning Third Parties, 48 MD. L. REV. 55 (1989)
(discussing the conflicts between patient confidentiality and the duty to warn); Note, AIDS Establishing a Physician's Duty to Warn, 21 RUTGERS L.J. 645 (1990) (discussing physicians'
duties to warn third parties of a risk of AIDS infection); Comment, Doctor-PatientConfidentiality
versus Duty to Warn in the Context of AIDS Patients and Their Partners, 47 MD. L. REV.
675 (1988) (discussing the duty to warn in physician-patient relationships).
46. See 23 BRITANNICA 889 (15th ed. 1987) (quoting the Hippocratic Oath). The relevant
part of the Hippocratic Oath states: "The regimen I adopt shall be for the benefit of my patients

. . . and not for their hurt or for any wrong." Id.; see also

AMERICAN MEDICAL ASS'N,

PRINCIPLES OF MEDICAL ETHICS (modern version of Hippocratic Oath).
47. See Goldsmith, CDC Ponders New HIV Guidelines, 264 J. A.M.A. 1079 (1990) (suggesting that question of informing patients of HIV infection is not a legal, moral or ethical issue,
but an industrial hygiene issue).
48. See Davis, 147 Ark. at 388-91, 227 S.W. at 613-14; supra notes 25-32 and accompanying
text.
49. See Comment, supra note 45, at 683-84 (noting that while AIDS is a contagious disease,
it should not be in a category with casually transmitted diseases such as typhoid fever and
tuberculosis).
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though the risks of HIV transmission are not precisely known, 50 a
patient undergoing an invasive procedure by an HIV-positive physician
is foreseeably at risk. 51 If patient-to-third party infection is foresee-

able,52 it follows that physician-to-patient infection is also foreseeable.
Some medical community members argue against revealing physicians' HIV status to patients because the statistical risk of patient
infection is small to infinitesimal.3 However, these risk assessments
are based on limited information gathered over the short history of
the disease. 4 While courts have considered the contagious nature of
other diseases when imposing physician liability for the spread of

infection, no particular risk estimates appear in the courts' decisions.
Therefore, current risk assessments about physician-to-patient AIDS

transmission might not control a court's foreseeability analysis. 56

Despite the available statistical risk evaluations, HIV infection of
patients during invasive procedures occurs and is now documented.57

In addition, a known and avoidable risk of certain death exists.5 Therefore, a patient infected by an HIV-positive physician is within the
class of foreseeable victims. Applying Davis and its progeny, an HIVpositive physician has a duty to refrain from invasive procedures even

50. See supra notes 18-19 and accompanying text; see also Gramelspacher, Miles & Cassel,
When the Doctor Has AIDS, 162 J. INFECTIOUS DISEASES 534, 535 (1990) (characterizing risk
posed to patient by HIV-positive physician as simply unknown).
51. Cf. Wojcik, 18 Misc. 2d at 746, 183 N.Y.S.2d at 357-58 (finding physician liable for
failing to warn foreseeable victims of a patient's communicable disease). The victims of infection
in Davis, Jones, and Hofmann were all in close proximity to the contagious patient and, therefore, it should have been foreseeable to the physicians that they were at risk of being infected.
Davis, 147 Ark. at 390-91, 227 S.W. at 614; Hofmann, 241 So. 2d at 753; Jones, 118 Ohio St.
at 151-54, 160 N.E. at 457-58; see also Gamill, 727 F.2d at 954 (stating that "[a] physician may
be found liable for failing to warn a patient's family, treating attendants, or other persons likely
to be exposed ... of the nature of the disease and the danger of exposure").
52. See supra text accompanying notes 25-44.
53. See Gostin, supra note 8, at 23 (arguing that personal and financial costs too great and
risk of transmission too low to justify screening health care workers for HIV).
54. See Recommendations, supra note 22, at 4S (projecting risk to health care providers
based on survey of 883 people as of June 30, 1987).
55. See, e.g., Hofmann, 241 So. 2d at 753; supra text accompanying notes 25-44.
56. See Estate of Behringher v. Medical Ctr. at Princeton, 249 N.J. Super. 597, 592 A.2d
1251 (Law Div. 1991) ("If there is to be an ultimate arbiter of whether the patient is to be
treated invasively by an AIDS-positive surgeon, the arbiter will be the fully informed patient.").
57. See, e.g., Update, supra note 6, at 26-27.
58. Mortality Attributable to HIV Infection, supra note 5, at 41; see supra note 5 and
accompanying text. Some risks of medical procedures are simply unavoidable and the benefits
of surgery outweigh the risk inherent in the procedure. See ESTIMATES Op THE RISK, supra
note 13, at 11-12. However, transmission of HIV from physician to patient can be totally avoided
by the physician refraining from invasive procedures. See Update, supra note 6, at 26-27.
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if the statistical probability of harm is slight. 59 Furthermore, the incurable nature of AIDS may also increase a court's willingness to determine that physician-to-patient HIV transmission is a foreseeable risk.
AIDS is not highly contagious, unlike some diseases transmitted by
air. ° However, the severe harm caused by HIV infection could outweigh the countervailing argument that existing studies establish only
a minimal risk of transmission. 61

HIV is not known to be transmitted through the air or by casual
contact. 62 Therefore, a court would probably not find a physician negligent for performing procedures unlikely to expose a patient to the
physician's blood.- Thus, under Davis, Jones or Hofmann, a court
would not impose liability on a physician who transmits HIV during
a noninvasive procedure involving only casual contact, because the
patient is not a foreseeable victim.6 However, blood-to-blood contact
transmits HIV.6 When an HIV-positive physician performs an invasive
procedure, the physician's blood may commingle with the patient's
blood.6 Therefore, the HIV-positive physician faces probable liability
for negligently transmitting HIV to a patient during invasive procedures because the physician has a duty to halt the spread of disease
to foreseeable victims.67
Further, physicians may have a duty to refrain from invasive
procedures when they do not know, but should know, their HIV-posi-

59. See supra note 51 and accompanying text. The existence of possible risk and serious
harm give rise to a duty to use precaution. W. KEETON, D. DOBBS, R. KEETON & D. OWEN,
PROSSER AND KEETON ON TORTS § 31, at 171 (5th ed. 1984) [hereinafter PROSSER & KEETON].
The question of duty is "not one of mathematical probability alone." Id.
60. See Comment, supra note 45, at 684. The cases finding physicians negligent for transmission of disease largely concern diseases spread by casual contact or by air, such as tuberculosis, typhoid fever, and smallpox. See, e.g., Davis, 147 Ark. at 390-91, S.W. at 614 (finding
that physician had duty to stop spread of typhoid fever).
61. See PROSSER & KEETON, supra note 59, § 31, at 171. "As the gravity of the possible
harm increases, the apparent likelihood of its occurrence need be correspondingly less to generate
a duty of precaution." Id.
62. See Recommendations, supra note 22, at 9S.
63. See id. at 3S. The CDC only recommends precautions against HIV infection from
patients when contact is made with patients' blood or body fluids. Id.
64. See supra note 51 and accompanying text.
65. See Recommendations, supra note 22, at 3S. "HIV has been isolated from blood, semen,
vaginal secretions, saliva, tears, breast milk, cerebrospinal fluid, amniotic fluid, and urine and
is likely to be isolated from other body fluids ..
" Id.
66. Id.; see also id. at 4S-5S (describing incidence and causal rates of health care providers
who were infected after exposure to HIV-positive patients).
67. See Davis, 147 Ark. at 388-91, 227 S.W. at 613-14; Hofmann, 241 So. 2d at 753; Jones,
118 Ohio St. at 151-54, 160 N.E. at 457-58; see also supra notes 25-44 and accompanying text.
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tive status. Jones and Hofmann support this proposition6 In Jones
and Hofmann, the courts imposed liability on the physicians, even
though the physicians did not diagnose their patients' infectious diseases. 9 In those cases, the physicians' liability to third parties arose
when the physicians negligently failed to clagnose the patients' contagious diseases, and warn the third parties. 70 Likewise, a physician

might incur liability to a patient because the physician negligently
failed to undergo HIV testing.
A physician would most likely have an obligation to undergo HIV

testing if the physician is a member of a group at high risk of contracting HIV, 71 or, if the physician is exposed to the virus during an
invasive procedure. 72 The CDC recommend that health care providers

undergo HIV testing as soon as possible after potential exposure, and
periodically for six months thereafter. 7 Additionally, if a patient's
HIV status is unknown, statutes may allow involuntary blood testing
to determine HIV status. For example, Florida allows HIV blood

testing without a patient's consent if a health care provider is significantly exposed 74 to the patient's body fluids. 75
The CDC recommendations and Florida Statutes attempt to protect
health care providers by promoting early HIV diagnosis. 76 Since HIV
impairs the immune system, infected health care providers confront
greater risks of contracting other infectious diseases regularly encoun-

68. See supra text accompanying notes 33-44. Cf. Hofmann, 241 So. 2d at 753; Jones, 118
Ohio St. at 152-53, 160 N.E. at 457 (finding physicians liable to third parties based on negligent
failure to diagnose and the constructive knowledge that flows from the negligence).
69. See Hofmann, 241 So. 2d at 753; Jones, 118 Ohio St. at 151, 153, 160 N.E. at 457.
70. See Hofmann, 241 So. 2d at 753; Jones, 118 Ohio St. at 152-53, 160 N.E. at 457.
71. AIDS cases are categorized and identified by the CDC by the following risk groups:
male homosexual contact 56%; intravenous drug use 19%; hemophilia/coagulation disorder 1%;
heterosexual contact 5%; receipt of blood transfusions 2%; undetermined 4%. SURVEILLANCE,
supra note 3, at 15. These categories are based on a "single mode of exposure." Id. The
remaining 13% of AIDS cases are from multiple modes of the identified exposures. Id.
72. See Recommendations, supra note 22, at 16S.
73. See id. The CDC recommend testing the source patient for HIV when a health care
provider has been exposed to blood or other body fluids of the patient. Id. Assumably, the
CDC would also recommend testing the health care provider for HIV infection for the patient's
protection. See id. at 15S.
74. See infra note 173.
75. See FLA. STAT. § 381.609(3)(i)10 (Supp. 1990) (allowing involuntary testing when health
care provider has significant exposure to patient and blood sample is taken voluntarily for other
purposes); id. § 381.609(3)(i)11 (allowing involuntary testing when health care provider has
significant exposure to patient while providing emergency medical treatment).
76. See Recommendations, supra note 22, at 16S.
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tered in the health care environment. 77 HIV-positive physicians may
choose to protect themselves by taking added precautions to avoid
other infections. 71 However, the courts could also employ the CDC's
early testing recommendation and the involuntary testing allowed by
Florida Statutes to force physicians to promote their patients' welfare.
Also, under the Hofmann rationale, the courts may recognize a physician's liability when a physician negligently fails to undergo testing
after a known exposure. 79 As the Hofmann court observed, denying
liability would reward the physician for the physician's own negligence.- Therefore, failing to comply with the CDC recommendations
or to follow statutory procedures to determine possible HIV infection
could result in physician liability for HIV transmission.
Although these arguments are persuasive, valid counter-arguments
exist. Initial HIV test results do not conclusively establish an infection's presence or absence since time may elapse between HIV exposure and positive test results .l During this window period between
HIV exposure and detection of antibodies in the blood,- a physician's
possible duty to refrain from invasive procedures arguably may cause
undue hardship on the medical profession. AIDS cases occur most
frequently in large metropolitan areas.8 A physician who practices in
these areas and performs invasive procedures presumably is at greater
and more frequent risk of HIV exposure. Also, a physician specializing
in AIDS-patient care may frequently experience HIV exposure. Therefore, requiring physicians to undergo repeated inconclusive testing
and abstain from invasive procedures during the window periods could
create undue hardship and cause physicians to refuse to perform any
invasive procedures or provide AIDS-patient care.

77. Id.
78. See id. An HIV-positive physician may consider being immunized against other infectious
diseases, such as measles, along with avoiding care for patients with readily transmissible
diseases. Id. Also, zidovudine (AZT) therapy may be advisable. AZT therapy has been shown
to initially reduce the risk of developing AIDS in some asymptomatic HIV patients. See CDC,
HIV Prevalence Estimates and AIDS Case Projections for the United States: Report Based
Upon a Workshop, 39 MORBIDITY & MORTALITY WKLY. REP. No. RR-16, 15 (1990) [hereinafter
HIV Prevalence Estimates]. Slowing the onset of AIDS may allow the HIV victim to take
advantage of treatment with other new types of therapy before developing AIDS. Id.
79. See Hofmann, 241 So. 2d at 753; supra text accompanying note 44.
80. See Hofmann, 241 So. 2d at 753.
81. See Recommendations, supra note 22, at 13S.
82. See Gostin, supra note 8, at 52 (indicating that in some cases the window period has
been reported as lasting more than one year).
83. SURVEILLANCE, supra note 3, at 6-7. The cities having the largest numbers of reported
AIDS cases through October 1991 are: New York 35,516; Los Angeles 12,986; San Francisco
10,996; Miami 5,848; Houston 5,742; Washington, D.C. 5,563; and Newark 5,019. Id.
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B.

Duty to Inform

A physician may also be liable for transmitting HIV to a patient
under the informed consent doctrine. 4 Florida adopts the view that
a claim alleging failure to obtain informed consent is a negligence
claim, even when pleadings label the action an intentional tort.5 The
informed consent doctrine requires a physician to give a patient enough
information to make an intelligent and informed decision about the
patient's own medical treatment.s Informed consent includes telling
the patient about the inherent risks of a proposed treatment.Y
The informed consent doctrine attempts to promote individual autonomy.88 The doctrine recognizes a patient's right to decide what will
be done to the patient's own body. 9 However, a physician has no duty
to inform a patient of all possible risks involved in a medical procedure.9 Rather, the standard for determining a physician's duty to
inform a patient is defined in Florida's informed consent statute. This
statute provides that the "accepted standard of medical practice among
members of the medical profession" governs the extent to which a
physician must inform a patient. 91

84. In Florida, the doctrine of informed consent is codified in FLA. STAT. § 766.103 (1989).
The statute states, in pertinent part:
(3) No recovery shall be allowed in any court in this state against any physician...
in an action brought for treating, examining, or operating on a patient without his
informed consent when:
(a)1. The action of the physician... in obtaining the consent of the patient...
was in accordance with an accepted standard of medical practice among members
of the medical profession with similar training and experience in the same or similar
medical community; and
2. A reasonable individual, from the information provided by the physician...
would have a general understanding of the procedure.., and the substantial risks
and hazards inherent in the proposed treatment or procedures, which are recognized
among other physicians... ; or
(b) The patient would reasonably, under all the surrounding circumstances,
have undergone such treatment or procedure had he been advised by the physician
... in accordance with the provisions of paragraph (a).
Id.
85. Sistrunk v. Hoshall, 530 So. 2d 935, 936 (Fla. 1st D.C.A. 1988). Plaintiffs who seek to
recover damages from medical insurance carriers on an intentional tort theory could face a
denial of benefits by insurers that exclude intentional torts from coverage. See Anderson, Uninsured Sex, 77 A.B.A. J. 23 (1991).
86. PROSSER & KEETON, supra note 59, § 32, at 190.
87. Id. at 190-91.
88. Id. at 190.
89. Id. at 191.
90. Buckner v. Allergan Pharmaceuticals, Inc., 400 So. 2d 820, 824 (Fla. 5th D.C.A. 1981).
91. See FLA. STAT. § 766.103(3)(a)(1) (1989).
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The Florida Fifth District Court of Appeal addressed a physician's
duty to inform a patient under this standard in Ritz v. FloridaPatient's
Compensation Fund.9 In Ritz, a patient who sustained paresis and
loss of voice after brain surgery alleged that her surgeon failed to
obtain informed consent.9- She contended that any consent obtained
was not informed because the physician failed to advise her that she
risked potential paralysis and death.- The court denied liability because plaintiff failed to present expert testimony establishing the medical community's standard of care. 95
The court stated that a jury's assessment of medical procedural
risk is too speculative without expert testimony. 96 The standard applied
by the court was whether a reasonable physician under the same or
similar circumstances would make the disclosure.9 7 Therefore, establishing what a reasonable physician would disclose under particular
9
circumstances requires expert testimony. 8
Establishing a duty to inform patients of HIV-positive physicians
about risks of transmission presents a dilemma similar to the difficulty
of establishing a duty to inform of risks in rare or new procedures.9
A problem of proof arises when a patient is injured during an experimental, new procedure. A medical community standard of care can
be difficult if not impossible to prove, even through expert testimony.
The physician performing the procedure is possibly a "community of
one.'1 As noted in the Ritz dissenting opinion, when surgery is extremely rare and carries a risk of death, 1°1 a jury may determine that
a reasonable physician should inform a patient of the risk involved.1°2
Because potential patient infection by physicians is a newly
documented problem, a duty to inform has not been established, and

92. 436 So. 2d 987 (5th D.C.A. 1983), rev. denied, 450 So. 2d 488 (Fla. 1984).
93. Id. at 988. The patient, an incompetent, brought suit through her parents. Id.
94. Id.
95. Id. at 989.
96. Id. at 993.
97. Id. at 991 (citing Thomas v. Berrios, 348 So. 2d 905 (Fla. 2d D.C.A. 1977)).
98. Id.
99. Id.
100. The incidence of an HlV-positive physician performing an invasive procedure may be
a "rare procedure." See ESTIMATES OF THE RISK, supra note 13, at 8-9.
101. Ritz, 436 So. 2d at 997 (Sharp, J., dissenting). Judge Sharp stated that because of
the unusual circumstances of the case, expert testimony should not be required. See id. at 996
(Sharp, J., dissenting). The operation performed was very rare and "there may be no accepted
or established community standard concerning what information about risks is told to patients.
... Id. (Sharp, J., dissenting).
102. Id. at 997 (Sharp, J., dissenting).
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an HIV-positive physician may be a "community of one.' 10 3 Expert
testimony may establish a duty to inform about the general risk of a
physician transmitting infectious diseases. However, conflicting opinions in the medical community regarding an HIV-positive physician's
duty to inform would limit the value of expert testimony for a jury
attempting to determine the appropriate standard of care. 1°4
In the absence of expert opinion, the courts could use medical

associations' suggested guidelines to establish a duty to inform. 10 5 The
American Medical Association (AMA) suggests that "if a risk of transmission of an infectious disease from a physician to a patient exists,
disclosure of that risk to patients is not enough...." 6The AMA
states that the physician should do more than simply disclose the

risk.' ° The AMA advises that a physician should cease the activity

that creates the risk. °s
The AMA bases its guidelines on patients' expectations that a
physician will not increase "even minimally" the risk of transmitting
an infectious disease to a patient. °9 The guidelines do not specifically
address the probability of transmitting HIV while performing an invasive procedure.10 However, the AMA guidelines clearly recognize a

physician's ethical duty to refrain from spreading infectious disease."'
Following the CDC's report about HIV transmission from a dentist
to his patients,"2 the AMA"1 urged physicians to inform patients of

103. Id. (Sharp, J., dissenting).
104. See id. at 996-97 (Sharp, J., dissenting); supra note 102 and accompanying text.
105. See supranotes 7, 46, 47; Altman, New York Won't Tell Doctors with AIDS to Inform
Patients, N.Y. Times, Jan. 19, 1991, at 1, col. 2 (discussing New York State Health Department
guidelines which provide that AIDS-positive health care providers need not tell patients their
HIV status and may continue to operate and do other invasive procedures).
106. See Marks v. Mandel, 477 So. 2d 1036, 1039 (Fla. 3d D.C.A. 1985) (hospital's policy
and procedural manual admissible as evidence of standard of care); Couch v. Hutchison, 135 So.
2d 18, 23 (Fla. 2d D.C.A. 1961) (standards and practices of physician's professional school
admissible to show standard of care); Cornfeldt v. Tongen, 262 N.W.2d 684, 703-04 (Minn. 1977)
(manual issued by Joint Commission on Accreditation of Hospitals admissible as evidence of
accepted medical practice), rev'd on other grounds, 295 N.W.2d 638 (1980).
107. Council on Ethical & Judicial Affairs, Ethical Issues Involved in the Growing AIDS
Crisis, 259 J. A.M.A. 1360, 1361 (1988).
108. Id.
109. Id.
110. Id. The council stated that when no risk of transmitting infection to a patient exists,
disclosure serves no rational purpose. Id. Following these guidelines, it would not be necessary
that HIV-positive physicians reveal their HIV status to patients when they are not involved
in invasive procedures.
111. See id.
112. See id.; supra text accompanying notes 107-10.
113. See Update, supra note 6, at 21.

Published by UF Law Scholarship Repository, 1991

13

Florida Law Review, Vol. 43, Iss. 3 [1991], Art. 7
FLORIDA LAW REVIEW

[Vol. 43

their HIV status or stop performing surgery. 114 The AMA also advised
physicians practicing invasive procedures to determine their HIV
status.11 5 Courts could use these AMA guidelines to establish a standard of care.l"6
Until recently, the CDC's recommendations for preventing HIV
transmission from health care providers to patients were less
straightforward than AMA guidelines. The CDC recommended that
an HIV-positive physician's ability to safely perform invasive procedures be addressed on an individual basis."1 7 However, following the
documented Florida dentist-to-patient infection incidents,"11 the CDC
recently met to review current information and assess risks of HIV
transmission to patients during invasive procedures. 119 As a result,
the CDC issued new recommendations suggesting additional urecautions to minimize risks. 120 The CDC recommend that HIV-positive
health care providers refrain from performing exposure-prone procedures 121 unless an expert review panel has determined the circumstances under which these procedures may be performed.,- These
circumstances "would include notifying prospective patients" that the
health care provider is HIV positive.The courts will have difficulty establishing an informed consent
standard for HIV-positive physicians. Medical community members
hold differing opinions about requiring HIV-positive physicians to inform patients of infection risks.'- However, the AMA guidelines,-

114. The American Dental Association issued similar warnings to dentists. Altman, AIDSInfected Doctors and Dentists Are Urged to Warn Patients or Quit, N.Y. Times, Jan. 18, 1991,
at A18, col. 4.
115. Id.
116. Id.
117. See Recommendations, supra note 22, at 16S; CDC, Guidelines for Prevention of
Transmission of Human Immunodeficiency Virus and Hepatitis B Virus to Health-Care and
Public-Safety Workers, 38 MORBIDITY & MORTALITY WKLY. REP. 15 (1989).
118. See Update, supra note 6, at 21.
119. Id. at 27.
120. See Preventing Transmission, supra note 10.
121. Id. at 5. Exposure-prone procedures are to be determined by the organizations and
institutions involved in the procedures. Id.
122. Id.
123. Id. The CDC has not recommended mandatory HIV testing but suggests that all
health care providers who perform exposure prone procedures should know their HIV status.
Id. at 5-6.
124. See supra notes 7, 106 and accompanying text; see also Altman, Unexpected Defiance
Greets AIDS Guidelines, N.Y. Times, Oct. 15, 1991, at B6.
125. See Council on Judicial and Ethical Affairs, supra note 108, at 1361; supra note 10
and text accompanying notes 107-12, 114-16.
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provide some evidence that the medical profession acknowledges this

duty owed by physicians. Further, informing prospective patients has
been recommended by the CDC.126 The courts should use these
guidelines to establish the standard of care for obtaining informed
consent from a patient. ' If the courts use these guidelines, an HIV-

positive physician who performs an invasive procedure without informing a patient about the risk of infection would be liable for any subsequent damages under the informed consent doctrine.

III.

RIGHT OF PRIVACY

Florida's Constitution states: "[e]very natural person has the right
to be let alone and free from governmental intrusion into his private
life. . . ."M This provision protects an individual's right to decide

whether to disclose private, sensitive information to others. 12 This
constitutional privacy right arguably precludes a physician's liability
for transmitting HIV to unknowing patients. 1H
Irrational public fear of AIDS could have a devastating effect on
HIV-positive physicians who reveal their HIV status to patients.131
Societal "AIDS-phobia" prompted Florida legislation to avoid unneces-

sarily disclosing victims' identities, where disclosure might cause unfounded discrimination.H To promote public health and welfare
through voluntary HIV testing, the legislature enacted Florida Statutes section 381.609. This statute provides that HIV test results are
confidential, except as specified.1H

126. Preventing Transmission, supra note 10, at 5.
127. Cf. Hermann & Gormann, Hospital Liability and AIDS Treatment: The Need for a
National Standard of Care, 20 U.C. DAVIS L. REV. 441 (1987) (calling for courts to recognize
CDC guidelines regarding AIDS to establish a national standard of care for hospitals).
128. FLA. CONST. art. I, § 23.
129. Rasmussen v. South Florida Blood Serv., 500 So. 2d 533, 536 (Fla. 1987).
130. The issue could also be stated as whether the right to privacy of an HIV-positive
physician supercedes the doctrine of informed consent.
131. See Marshall, O'Keefe, Fisher, Caruso & Surdukowskd, Patients'Fear of Contracting
the Acquired ImmunodefIciency Syndrome from Physicians, 150 ARCH. INTERNAL MED. 1505
(1990). A poll of patients indicated that: 88% of them believe they should be told if their physician
has AIDS; 48% said they would not allow their physician to continue treatment if the physician
had AIDS; and 33% were unsure. Id. One in five patients indicated they would remain in
treatment if they knew their physician was HIV positive. Id.
132. See generally Waters, Florida's Omnibus Aids Act of 1988, 16 FLA. ST. U.L. REV.
441 (1988) (overviewing history and provisions of AIDS-related legislation in Florida).
133. See FLA. STAT. § 381.609(3)(f) (1989). The statute states in relevant part that "[n]o
person ... may disclose or be compelled to disclose the identity of any person upon whom a
test is performed, or the results of such a test in a manner which permits identification of the
subject of the test. .

. ."

Id.

Published by UF Law Scholarship Repository, 1991

15

Florida Law Review, Vol. 43, Iss. 3 [1991], Art. 7
FLORIDA LAW REVIEW

[Vol. 43

Section 381.609 contains exceptions to confidentiality of HIV test
results. One exception allows courts to permit access to individual test
results.13 Therefore, assuming the statute's constitutional validity,a1
an HIV victim's privacy right is not absolute.136The statute also provides the courts guidelines to use in determining whether to allow
access to information revealing an HIV carrier's identity. 137 These
guidelines require a court to determine whether the person seeking
the information has a compelling need outweighing the test subject's
privacy interests and society's interests in maintaining privacy.138
The statute's balancing test to establish whether HIV test results
should be confidential reflects Florida's strong public policy commitment to protect HIV victims' privacy rights. The statute codifies the
Rasmussen v. South Florida Blood Service holding,1 39 in which the
Florida Supreme Court addressed the policy considerations surrounding confidentiality of HIV test results. In Rasmussen, the court used
a balancing test to determine whether to release blood donors' names
and addresses to the petitioner during discovery.140 An automobile
accident injured and hospitalized the petitioner. 141 During treatment,
he received fifty-one units of blood.142 He later tested HIV positive.'3

134. FLA. STAT. § 381.609(3)(f)(9)(a) (Supp. 1990). The statute directs that:
a. No court of this state shall issue such order unless the court finds that the
person seeking the test results has demonstrated a compelling need for the test
[T]he court shall weigh
results which cannot be accommodated by other means ....
the need for disclosure against the privacy interests of the test subject and the
public interest which may be disserved by disclosure which deters blood, organ,
and semen donation and future human immunodeficiency virus-related testing or
which may lead to discrimination ...

Id.
135. No challenge to the application of the statute in the physician/patient context has been
addressed by the courts.
136. Cf. Kathleen K. v. Robert B., 150 Cal. App. 3d 992, 996-97, 198 Cal. Rptr. 273, 276
(Cal. Ct. App. 1984) (rejecting defendant's contention that it is beyond the court's reach to
supervise private lives and holding that the state's interest in protecting public health outweighs
the interest of a herpes carrier who commits an intentional act that results in spreading the
disease).
137. See FLA. STAT. § 381.609(3)(f)(9)(a) (Supp. 1990); supra note 134 for text of statute.
138. See FLA. STAT. § 381.609(3)(f)(9)(a) (Supp. 1990); see also Hummer v. Unemployment
Appeals Comm'n, 573 So. 2d 135, 138 (Fla. 5th D.C.A. 1991) (acknowledging legislature's recognition that AIDS victims suffer from irrational discrimination).
139. 500 So. 2d 533 (Fla. 1987).
140. Id. at 535. The court did not apply a compelling need test since it found the interests
involved were adequately protected by the discovery rules. Id.
141. Id. at 534.
142. Id.
143. Id.
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The petitioner subpoenaed blood bank records to prove that he was
infected with HIV through a foreseeable treatment for his injuries.'4
The records revealed the identities of the donors whose blood
petitioner received. 14s The supreme court denied discovery of the records.

46

The Rasmussen court identified three interests. First, the court
recognized the state's interest in ensuring that negligence victims are
fully compensated.147 Second, the court recognized blood donors' significant privacy interests, since revealing HIV status, or even creating
a suspicion of AIDS infection, could disrupt or even devastate the
donors' lives.' Third, the court noted society's interest in maintaining
an adequate blood supply.'49
Resolving these conflicting interests, the court found that releasing
the blood donors' names would inhibit volunteer blood donors. 15°
Further, the court characterized the request for names as a "fishing
expedition," of dubious benefit to the petitioner. 15 Therefore, the Rasthe state's interest
mussen court held competing interests outweighed
15 2
in full compensation for negligence victims.

Courts should also apply the Rasmussen balancing test to determine whether a physician may conceal his HIV status from patients
undergoing invasive procedures. The Rasmussen court reached the
desired result without applying a strict compelling need test.'5 However, the supreme court decided Rasmussen before the legislature
passed section 381.609 which protects the confidentiality of HIV test
results. The statute now mandates that the compelling need standard
applies to a challenge alleging the state invaded an HIV victim's constitutionally protected privacy rights.'54 This standard is more difficult
to satisfy than the Rasmussen standard.' 5

144. Id.
145. Id.
146. Id. at 538.
147. Id.
148. Id. at 537. The supreme court, citing the district court, stated that "AIDS is the
modern day equivalent of leprosy." Id.
149. Id.
150. Id. at 537-38.
151. Id. at 538.
152. Id.
153. Id. at 535; see supra note 140 and accompanying text.
154. See Rasmussen, 500 So. 2d at 535; Winfield v. Division of Pari-Mutual Wagering, 477
So. 2d 544, 547 (Fla. 1985) (establishing that compelling state interest applies to determine
whether state action infringes Florida's constitutional right to privacy); FLA. STAT. §
381.609(3)(f)(9)(a) (Supp. 1990); supra note 135 and accompanying text.
155. See Rasmussen, 500 So. 2d at 535.
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By enacting exceptions to the confidentiality statute, the Florida
Legislature implicitly identified what it considers are compelling state
interests. For example, the statutes provide that a physician may
advise an HIV-positive patient's sexual or needle-sharing partners
that they risk contracting AIDS without liability for breach of the
patient's confidence.156 The statutes also regulate private lives. A person knowingly HIV positive commits a criminal act by engaging in
sexual intercourse without first informing a sexual partner that the
partner risks contracting HIV, and, second, obtaining the partner's
consent.157 Related to this exception, another statute exempts an HIVpositive person from liability for revealing sexual partners' identities."18
State agencies may contact these partners to determine the source
and spread of sexually transmitted diseases. 59
The statutes that make exceptions to an HIV-positive individual's
privacy rights reflect compelling state interests. The state's interest
is protecting the public health and welfare by controlling the spread
of HIV infection. A second state interest is preventing harm to uninformed third parties.- A patient who risks contracting HIV from a
physician falls within the class of unsuspecting potential HIV victims.
Furthermore, the state's interest in protecting a patient from infection
by an HIV-positive physician is arguably as compelling as the state's
interest in protecting a health care worker, an uninformed sexual
partner, or a needle-sharing partner from HIV infection. Additionally,
society is interested in maintaining the public's trust and confidence
in the medical profession. The courts would erode this confidence if
the courts allow physicians to conceal their HIV status based on the
protective umbrella of the right to privacy. Therefore, even applying
the statute's compelling need test,16 , a patient's interest, together with
society's interests in preventing future harm to unsuspecting patients
and maintaining confidence in the medical profession, outweighs a
physician's interest in maintaining privacy.
At this time, no other interest, considered along with a physician's
privacy interests, shifts the balance in favor of nondisclosure. In the

156. See FLA. STAT. § 455.2416 (1989). The physician may disclose HIV status of a patient
if: the patient has disclosed the identity of a sexual or needle sharing partner; the patient refuses
to inform such partners; the patient is informed that the physician intends to make the notification; and the physician acts in good faith or under a civil duty or ethical guidelines when
informing a third party. Id.
157. FLA. STAT. § 384.24 (1989).
158. FLA. STAT. § 384.26(3) (Supp. 1990).
159. Id. § 384.26(1).
160. See id.
161. See FLA. STAT. § 381.609(3)(f)(9)(a) (Supp. 1990); supranote 134 and accompanying text.
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future, if the number of physicians in Florida becomes inadequate due
to HIV infection, the state's interest in maintaining an adequate medical profession could shift the balance to nondisclosure.162 However,
currently, the number of uninfected medical professionals is adequate.
Discovery of a physician's HIV status after a physician infects a
patient offers little comfort to the patient. A patient's real need for
HIV information arises before a physician performs any invasive procedure. Therefore, a patient's interest in knowing about the risk of
HIV infection, however slight, meets the compelling need test and
outweighs the Florida Constitution's conditionally guaranteed privacy
right.'6 Therefore, Florida physicians should not assume that the constitutional privacy right legally protects them from liability when the
physician fails to inform patients of the physician's HIV-positive status
before performing invasive procedures.
IV.

STATUTORY PROVISIONS

Potential liability for negligent transmission of HIV to a patient,
along with medical associations' practical and ethical guidelines, may
protect Florida patients. However, Florida courts have not yet
explicitly established an HIV-positive physician's duty to refrain from
invasive procedures or to inform patients of the risk of infection.
Additionally, Florida statutes do not address a physician's duty to
undergo HIV testing, refrain from performing invasive procedures or
obtain informed consent. The statutes, however, do address other
instances of possible HIV exposure and privacy right considerations.
The Florida Legislature balanced medical necessity, privacy rights
and protection of the public from harm when enacting exceptions to
HIV victims' rights to confidentiality.16 Section 381.609 contains the
major exceptions to confidentiality of HIV victims' identities in health
care environments.'6 This section regulates HIV testing and test result disclosure. The preamble to subsection 381.609(3)(f) provides that
all test results are confidential, except as allowed by the section.166

162. See ESTIMATES OF THE RISK, supra note 13, at 4-5 (reporting the numbers of HIVpositive health care providers).
163. See Kathleen K., 150 Cal. App. 3d at 996 n.3, 198 Cal. Rptr. at 276 n.3; supra text
accompanying notes 124-26.
164. FLA. STAT. § 361.607 (1989). 'The Legislature intends to establish programs and
requirements related to acquired immune deficiency syndrome which carefiflly balance medical
necessity, the right to privacy, and protection of the public from harm.... " Id.
165.

FLA. STAT. § 381.609(3)(f) (Supp. 1990).

166. Id.
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The statute subjects persons violating this confidentiality to civil and
167
criminal penalties.
Subsection 381.609(3)(f) contains twelve exceptions to HIV test
result confidentiality.- 6 For example, certain health care workers involved in patient care and diagnosis may have access to a patient's
HIV status. 169 Also, a child's HIV status may be revealed to fosterhome and child care agency workers.'7- However, the section also
provides that, generally, no HIV testing may occur without the pa171
tient's informed consent.
The 1990 legislature added the twelfth confidentiality exception.172
This twelfth exception allows disclosure to individuals significantly
exposed to HIV. 1- Under the exception, patient consent is not required for HIV testing.'7 Blood drawn for other purposes may be
tested for HIV after consent is requested by the exposed party and
denied by the patient. 17' The individual requesting the patient's HIV
negative test results
status must also undergo an HIV test or provide
76
taken within six months before the exposure.
To access the patient's HIV status after significant exposure, a
physician must find that disclosure is "medically necessary to determine the course of treatment for the medical personnel. '"'- Early HIV

167. Id. § 381.609(6). Penalties for violating the section include disciplinary action by a
professional's licensing agency. 1d. Intentional violation of the section can result in a second
degree misdemeanor charge. Id.
168. Id. §§ 381.609(3)(f)(1)-(12) (Supp. 1990).
169. Id. §§ 381.609(3)(f)(3)-(4).
170. Id. § 381.609(3)(f)(11). Other exceptions include health facilities which use semen for
artificial insemination and body parts for transplants. Id. § 381.609(3)(f)(6). Disclosure may
also be made when a specific release for HIV information, as opposed to a general medical
release, has been obtained from the victim. Id. § 381.609(3)(f)2.
171. Id. § 381.609(3)(a).
172. Act of July 3, 1990, ch. 90-292, § 3, 1990 Fla. Laws 2321-23 (codified as amended at
§ 381.609(3)(f)(12) (Supp. 1990)).
173. FLA. STAT. § 381.609(3)(f)(12) (Supp. 1990). Significant exposure is defined in the
statute as:
1. Exposure to blood or body fluids through needlestick, instruments, or sharps;
2. Exposure of mucous membranes to visible blood or body fluids, to which universal precautions apply according to the National Centers for Disease Control....
3. Exposure of skin to visible blood or body fluids, especially when the exposed
skin is chapped, abraded, or afflicted with dermatitis or the contact is prolonged
or involving an extensive area.
Id. § 381.609(2)(c).
174. Id. § 381.609(3)(i)(10).
175. Id. § 381.609(3)(i)(10)(a).
176. Id. § 381.609(3)(i)(10)(d).
177. Id. § 381.609(3)(i)(10)(b).

FLA. STAT.
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diagnosis and treatment may slow the onset of AIDS and the victim
can take steps to avoid infection with other diseases. 178 The statute's
twelfth exception may therefore mitigate the infection consequences
for medical personnel.
The statutes also contain many other provisions for testing without
informed consent and for notifying third parties of their risk of HIV
infection. For example, HIV-positive individuals must disclose their
status to sexual partners. 17 Physicians may inform HIV-positive patients' sexual or needle-sharing partners of their infection risk without
incurring liability.m A person convicted of prostitution or procuring
prostitution may be tested without consent.1 81 Medical personnel performing emergency treatment may test a patient for HIV when the
patient is unable to consent.' A physician may also determine a patient's HIV status for diagnostic purposes without the patient's consent
when it would be detrimental to the patient to obtain informed consent.183
The current statutory provisions attempt to control the spread of
HIV infection and to protect the public from a serious and fatal
threat.'8 However, notably, the statutes do not regulate the medical
profession regarding the HIV status of physicians or other health care
providers. The legislature could logically enact companion statutes to
protect patients from exposure to HIV-positive physicians, in conjunction with the statutes protecting physicians and other individuals from
HIV infection. Further, legislative enactments regulating an HIVpositive physician's authority to perform invasive procedures would
promote professional consistency and restore public confidence. Therefore, the legislature should not defer to the medical profession's selfregulation. Instead, the legislature should adopt guidelines similar to
the AMA guidelines and CDC recommendations, thereby imposing a
statutory standard of care for the medical profession.
V.

CONCLUSION.

HIV-positive physicians who perform invasive procedures without
first informing patients of infection risks may face liability for negli-

178. See H1V Prevalence Estimates, supra note 78, at 15.
179.
180.

181.
182.

FLA.
FLA.
FLA.
Id. §

STAT. § 384.24 (1989).
STAT. § 455.2416 (1989); supra note 156 and accompanying text.
STAT. § 381.609(3)(i)(1)(a) (Supp. 1990).
381.609(3)(i)(11).

183. Id. § 381.609(3)(i)(4).
184. See FLA. STAT. § 384.22 (1989).
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gence. The courts recognize a physician's duty to control the spread
of infectious disease.185 Additionally, physicians have a duty to inform
patients about the risks of medical procedures and to obtain consent
to treatment.' Therefore, a court could impose liability on a physician
for transmitting HIV to a patient, based on the breach of either or
both of these duties. While HIV-positive physicians may face negligence liability under common-law theories, no statutory guidelines
impose a standard of care on HIV-positive physicians. To promote
professional consistency and legal predictability, the legislature should
formulate a standard of care to protect patients from contracting HIV
from a physician. The legislature should enact guidelines such as the
guidelines adopted by the American Medical Association or Centers
for Disease Control to promote public safety, allay fears of possible
infection, and guide HIV-positive physicians in their professional practice.
Diane A. Tomlinson

185. See Hofmann, 241 So. 2d 752, 753 (4th D.C.A. 1970), cert. denied, 245 So. 2d 257
(Fla. 1971).
186. See Ritz, 436 So. 2d 987, 992 (5th D.C.A. 1983), rev. denied, 450 So. 2d 488 (Fla. 1984).
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